Deutsche Bank
 





All capitalized terms used herein and not otherwise defined shall have the respective meanings provided (a) in the ISDA August 2012 DF Protocol Supplement[footnoteRef:1], published by International Swaps and Derivatives Association, Inc. (“ISDA”) on August 13, 2012 with respect to “Swaps” (as defined therein) and (b) in the ISDA SBS Supplement[footnoteRef:2], published by ISDA on May 3, 2021 with respect to “SBS” (as defined therein). References to swap dealer (“SD”) or security-based swap dealer (“SBSD”) shall mean Deutsche Bank AG (“DBAG”) and references to “Counterparty” shall mean you, if you are transacting with DBAG and you are a U.S. person, or if you are transacting in SBS with DBAG and are not a U.S. Person, but the SBS is arranged, negotiated, or executed by personnel of DBAG located in the United States. [1:  https://www.isda.org/protocol/isda-august-2012-df-protocol/ ]  [2:  https://www.isda.org/a/NzGTE/SBS-Protocol-Supplement-I.pdf ] 


1. Daily Mark

If Counterparty is not a Regulated Swap Entity[footnoteRef:3], Counterparty has the right to receive, upon request, the daily mark for (a) cleared Swaps originally executed by Counterparty with DBAG from the relevant DCO and (b) cleared SBS originally executed by Counterparty with DBAG from the relevant clearing agency through which Counterparty clears such cleared SBS or another third party.  [3:  “Regulated Swap Entity” means an SD, SBSD, Major Swap Participant or Major Security-Based Swap Participant.] 


A. CFTC-Regulated Swaps

If Counterparty is not a Regulated Swap Entity, DBAG hereby discloses to Counterparty, in respect of a daily mark for any uncleared Swap provided to Counterparty by DBAG pursuant to CFTC Regulation 23.431(d), that: 

i. the daily mark represents a valuation determined by DBAG using commercially reasonable methodologies and assumptions and is not required to be a mid-market mark;
ii. the daily mark may not necessarily be a price at which either Counterparty or DBAG would agree to replace or terminate the Swap; and
iii. margin calls may be based on considerations other than the daily mark provided to Counterparty; and the daily mark may not necessarily be the value of the Swap that is marked on the books of DBAG. 

For Swaps subject to daily variation margin requirements, delivery or notice of variation margin satisfies the daily mark obligation and no separate notice of the daily mark will be provided. 

For uncleared Swaps not subject to daily variation margin requirements, DBAG shall disclose the methodologies and material assumptions used to determine daily marks in accordance with the CFTC Regulation 23.431(d)(4).

B. Security-Based Swaps

If Counterparty is not a Regulated Swap Entity, DBAG hereby discloses to Counterparty, in respect of a daily mark for any uncleared SBS provided to Counterparty pursuant to SEC Regulation 240.15Fh-3(c)(2), that:

i. the daily mark may not necessarily be a price at which either Counterparty or DBAG would agree to replace or terminate the SBS; 
ii. margin calls may be based on considerations other than the daily mark provided to Counterparty; and the daily mark may not necessarily be the value of the SBS that is marked on the books of DBAG.

2. Clearing 

a. If Counterparty is not a Regulated Swap Entity, with respect to any Swap/SBS entered into between Counterparty and DBAG under the Agreement that is subject to the mandatory clearing requirements under Section 2(h) of the Commodity Exchange Act (with respect to Swaps) or Section 3Ca-1 of the Securities Exchange Act of 1934 (“SEA”) (with respect to SBS), Counterparty has the sole right to select (a) with respect to Swaps, the DCO at which the Swap will be cleared and (b) with respect to SBS, the clearing agencies through which DBAG is authorized or permitted (directly or through a designated clearing member) to clear the SBS. Upon acceptance of a Swap by a DCO: (a) the original Swap between DBAG and Counterparty is extinguished; (b) the original Swap between DBAG and Counterparty is replaced by an equal and opposite Swap with the DCO; and (c) all terms of the Swap shall conform to the product specifications of the cleared Swap established under the DCO’s rules.

b. If Counterparty is not a Regulated Swap Entity, with respect to (a) any Swap entered into between Counterparty and DBAG under the Agreement that is not subject to the mandatory clearing requirements under Section 2(h) of the Commodity Exchange Act, Counterparty may elect to clear such Swap and has the sole right to select the DCO at which the Swap will be cleared and (b) any SBS entered into between Counterparty and DBAG under the Agreement that is not subject to the mandatory clearing requirements under Section 3Ca-1 of the SEA, Counterparty may elect to clear such SBS and has the sole right to select the clearing agency at which the SBS will be cleared, provided it is a clearing agency at which DBAG is authorized or permitted (directly or through a designated clearing member) to clear the SBS. Upon acceptance of a Swap SBS by a Clearing Agency: (a) the original SBS between DBAG and Counterparty is extinguished; (b) the original SBS between DBAG and Counterparty is replaced by an equal and opposite SBS with the Clearing Agency; and (c) all terms of the SBS shall conform to the product specifications of the cleared SBS established under the Clearing Agency’s rules.

c. Please find below a list of the clearing agencies that accept SBS for clearing, and at which DBAG is authorized or permitted (directly or through a designated clearing member) to clear SBS:

i. ICE Clear Credit LLC;
ii. ICE Clear Europe Limited;
iii. Japan Securities Clearing Corporation;
iv. LCH Clearnet SA; and
v. LCH Limited.

3. Special Entities 

a. If Counterparty is an employee benefit plan defined in Section 3 of ERISA that is not subject to Title I of ERISA, (a) DBAG hereby notifies Counterparty of its right to elect to be treated as a special entity pursuant to CFTC Regulation 23.430(c) and (b) DBAG hereby notifies Counterparty, pursuant to SEC Regulation 15Fh-3(a), that Counterparty has the right to elect not to be treated as a special entity for purposes of transacting in SBS pursuant to SEC Regulation 15Fh-2(d)(4).
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